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LETTER I. 

I PERCEIVE by yours that the Wri- 
ters in the Oppolition pofTefs in a high 
Degree one of the Characters of a true 
Poet, laid down by Horace, I mean the 

Fa/fh tn-rsribus impkt. 

My Province fliall be that of a humble Critic, 
by endeavouring to prevent the furreptitious, 
and reftorc the true Readings of the two Bills, 
which have fcattered fuch Panics all over 
the Nation, I mean thofe regulating the Go- 
vernment and Difcipline of the Army and 
Navy. I know what Endeavours have been 
us'd to reprefent thpfe two Bills, as eftabliih- 
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ing not only unconstitutional, but new Powers 
in the Government, as laying the Ax to the 
Root of public and perfonal Liberty, and 
eredting the Independency of Military, upon 
Civil, Jurifdi&ion. 

All thofe are Terrors I ihall endeavour to 
quell, without applying to any Evidence but 
the Infpedlion of your own Eyes, and with- 
out looking for any Reward but tlis Satis- 
faction of removing thole Prejudices which 
have already poilbned the Minds, and may 
hereafter endanger the Liheities of the People. 

During the Oppofition which was formed 
againft the late Lord Oifcrd, a kind of anni- 
verf-.ry Debate was held in both Hou&s, up- 
on the Act for puniihjng Mutiny and Defer- 
tion. The Subject of this Debate did not 
turn lb much upon die particular Inexpedien- 
cy of keeping up a great Number of regu- 
lar Troop*, as upon the general I 

inreatened the Cor.ilitution from keep- 
ing up any Number at all, or, at Icaft, any 
Number above elgfit of ten thousand. When" 
rhe Voice of the Nation hurried on the War 
;>d called for that with France, 
(hole yeneralTopics were dropped ; and when 
the Rebellion wa» quelled, they were ex- 
ploded. It appeared that the Jnvafion had 
ncouraged by the Dependence which 
the Pretender and his Friends had upon the 
Opposition, and who were ill enough advifed, 
i« foppgfe tlut every Man who had fpoken 
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in Parliament againft a Handing Army, fpok< 
with a View to ferve the Jacobite Intereft. 
Tho" this, in the End, proved to be a fatal 
Miftake for themfelves, yet at firft it almoft 
proved lb to the Nation. 

I cannot, however, help obferving, that 
during the Courfe of the Rebellion, the N't 
ceitity of a ftricT: Difciplme in the Army ap- 
peared more and more every Day. Perhap: 
the Security in which the Nation had con- 
tinned for many Years, had relaxed tlie Nerve; 
of that DifcipHne which Experiem ■ 
teach ds to preferve in time of Peace as well 
as War j nor am I in die lead Doubt that fa 
tins Relaxation was owing the Suceefs of the 
Rebels in two Battles againft the regular 
Forces. It was theGlory of his Royal High- 
nek to rcftore Discipline, and confequently 
Spirits, to the Army ; and in that firft Duty of 
a General, he check'd, for fome Weeks, that 
Ardor which afterwards broke out fo fatal- 
ly for the Rebels at Culloden. 

I mall take up none of your Time 
proving what is generally admitted, that a 
Body of regular Troops is a necefiary Evil 
to the Nation, nor, I am afraid, can we flat- 
ter ourfelves, that, tho' the EjlaBBjJment of 
them is ennud, the Neceflity of them will 
not be perpetual. I lliould, however, be for- 
ry to fee their Eftablimment render'd perpe- 
tual, becaufe annual Revifals of it give the 
(Legislature annual Opportunities of fupplying 
B 2 what 



, 4) 
nay be defective, of retrenching * 
may be fupcrfluous, of reforming what may 
be amils, and preventing what may be dan- 
gerous, in a Body which, however nccefliiry 
it may be, is undoubtedly unconffitutional. 

The Neceffity of the Exigence of regular 
Troops enforce* the Neceffity of regular 
Difcipline. At the Door through which Dif- 
cipline goes out, Danger enters ; nor perhaps 
is there, in the Mathematics, a Proportion 
more demonstrable than that, when an Ar- 
my of Natives is commanded by Natives, 
who have Property in the Country, no Dan- 
ger can accrue to that Country, if Difcipline, 
or which is the flrfr. Principle of Difcipline, 
Subordination, is preierved. 

In all Rtafoning thofe Inferences are the 
ftrongeft that are built upon the narroweft 
Poflulata, and tho' there is no Error more 
generally practifed than to affume as granted, 
Matters which remain to be proved, yet I 
think I hazard no Reproach of that kind, 
when I lay down as the Bafts of what I am 
to fay, the following Maxim, via. " That if 
n Army is neceffary, Difcipline is necefiary 
> prevent that Army from being dangerous." 
The Practice of all free States confirm this 
'rinclple ; for we are instructed bv Hutory, 
that the People who have ever been moil 
jealous of civil Liberty, have been moil ftric"t 
in military Difcipline. 

it 
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Tt is a ridiculous, tho' common Miftake, 
to imagine that this Difcipline ought to be 
kept up only in time of War. The Danger 
to public Liberty from its Neglect, arifes in 
time of Peace. In time of War, againft a 
national Enemy, Self-prefervation will oblige 
the Officers, and even the Soldiers, to pre- 
ferve Difcipline, becaufe the Difufc of it mull 
necefiarily give an Enemy decifive Advan- 
tages. But when no Enemy is to be dread- 
ed, and when Security is apt to render a Body 
of Men wanton, that Subordination which is 
infeparable to good Government, whether 
Civil or Military, has been fometimes fo far 
neglected, that the Soldiers have forgotten 
their Subordination to Officers, and Officers 
their Dependence upon the civil Power. In 
a free State this Dependence, whether in Peace 
or War, is principally to be confider'd ; be- 
caufe while that exifts, and while Men of 
Property are at the Head of the Army, the 
joint Authority of the civil Power and Offi- 
cers, has ever been fufficient to prevent all 
Diforders from the common Men. 

In England^ formerly, military Law was 
a dreadful Engine in the Hands of the Prince, 
and preferved as the Iaft Refource againft 
all (I will not fay Dilaffeclion, but) Dufa- 
tisfa&ion. In times before the Revolution, 
nothing was more common than, upon any 
Backwardnefs in paying Taxes, upon any 
Symptoms of Non-compliance in Religion, 



(6) 

upon any Tumult; thro' the' oppreflave Efcer- 
cife of Prerogative, or any other Commotions 
that alarm'ci the Government, to iiVue Pro- 
clamations,, putting the Sword into the Hand 
of a General, and giving him a Power to pro- 
ceed again!! tire K-tira&ory, by what was 
call'd Law Military. This Law reached as 
far as the General pleafed : It never was de- 
fined -but by Aih of Cruelty, nor is it pofli- 
ble in the liutory of the Englifo Constitution 
to find out where it began, or where it end- 
ed. Even the Reign of EUzabeth is full of 
Proclamations, patting into the Hands of 
Generals thole tyrannical Powers. As tile 
Reader may, perhaps, be ftartled at fo round 
an Aflerdon, which afreets the Character of 
that glorious Rejgn s I muft inform him that 
this martial Law was fo much at the Difpclal 
of the Crown, that it was upon very flight 
Occafions delegated to civil Magistrates. As 
a Proof of this I Sad that in the Year i ^95, 
upon tome Difturbaoces from the Apprentices 
of Lr,i},ljn and Wejlminjlsry the Queen jffu'd 
out a Prodama*ieo fay which flic put the Ex- 
crciie of the martial Law into the Hands o£ 
■/for J, Lord Mayor of London, 
and the Reader will perceive how far it ex- 
tended, by the following Words of his Cora- 
million. 

" * We find it necefiary to We ibme fuch 
■ 1'inus, and incorrigible Pcribns 
» -Vf j^ w , Vol XVI. 

" to 
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* ; to be ipeedily fupprcffed by Bxecfctton to 
" Death;, according to the Juftice of our 
" martial Law ; and therefore we have made 
" choice of you, upon fpecial Truit of your 
C( Wifdom, Direction, and other Qualities 
" meet for this Purpole, to be our PrOvuft 
" Marihal, giving you Authority, and fo i 
" recommend you, upon Signification given 
" you by our juftices of Peace in our City 
" of London, or of any Place near to our 
" fold City in our Counties of Mtddlcfex, 
" Stirry, Kent and E$kx, of fuch notable 
" rebellious and incorrigible Offenders, wor- 
" thily to be Ipeedily executed by martial 
" Law, to attach and take the fame Perfons, 
' and in the Prefence of the laid Juftices, 
<( according to Juftioe of martial Law, to ex- 
" ecute them upon the Gallows or Gibfo 
" openly, or near to fuch- Place where l" 
" laid rebellious and incorrigible Offender 
" (hati be found to have committed the fakft 
•• great Offences." 

'■ And furthermore we authorize you, 
" repair with a convenient Company into : 
" eommon Highways near to our laid City, 
" where you Iball understand that any va- 
" grant Perfons do haunt, and calling to yam 
" Afiiftanee fome convenient Number of c 
" Juftices and Conftabks abiding about i 
" laid Places, io apprehend all fuch vagi 
" and llilpeclted Perlbns, and them to deliver 
; [ to the laid Juftiee.8, by them to be com- 
" mjtted 
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*' mitted and examined of the Caufcs of their 
" Wandring, and finding them notorioufly 
" culpable in the unlawful Manner of Life, 
" as incorrigible, and fo certified to you by 
" the faid Juftices, you fliall by our Law 
" Martial caufe to be executed upon the Gal- 
" lows or Gibbet, fome of them that are fo 
" found moll: notorious and incorrigible Often- 
" ders, and fome fuch of them as have ma- 
" nifeitly broken the Peace, fmce they have 
l ' been judged and condemned to Death for 
" former Offences, and have had our Pardon 
" for the fame." 

The military or martial Law was then 
confidered as an inherent Property of the Pre- 
rogative. Whatever Notions certain Gentle- 
men may affect to entertain of the Wifdom 
and Freedom of our Anceftors, I will venture! 
to affirm that formerly it never Was a&ertai ti- 
ed nor reftricted to that Body of Men, term- 
ed a Standing Army, but extended indiffe- 
rently over all Subjects, as often as the Pre- 
rogative thought proper to exert it. I am 
the more poiitive upon this Subject, becaui'e if 
has been lately a Fafhion to reprefent MartiaJ 
Law as an Innovation in the Conftituticui ; 
but whoever will compare the Practice with 
ihe Wifdom of our Anceftors, whoever will 
examine at once the Exercife of Prerogative 
and the Enjoyment of Liberty, will perceive, 
that in latter Times, Martial Law has not 
been erected but explained j that it has not 
been 
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•ged, biit bounded ; that it h&s not 
■en rendered more fevere, but more intelli- 
b!e ; that it was formerly rivetted into the 
nrernment, but it is now diflevered from 
lie Conilimtion j that it was formerly looked 
pon ;is a Matter or Right, but now of Con- 
veniency, and that its Exercife, which often 
arofe from Wantonnefs or Jealoufy, now rcfts 
upon Duty and Neceflity : Every Man now 
lubje&ed to Martial Law knows his Privile- 
ges, and knows his Punishments, and the Na- 
tion in general U fenfible, that It can extfl no 
longer than the Wifdonl of the Civil Power 
ihaf! think proper. 

I know it h a Doctrine extreamly out of 
amion to preach up the Exiftence of mi- 
:urv l/.iw, finder the JVijlhm of oar An- 
rr.«, or, that it was exercifed according to 
Will of the Sovereign. To fay the 
Truth, I am by no Means fond of reflecting 
upon that Wififom -, but when !t is daily and 
hourly vamiilied up in Colours which it ne- 
ver wore ; when Gentlemen want to inipofe 
upon the Public the Phantom of their own 
Brains for the Wifdoiil of their Anceftors, 
it is the Duty of every Man to expofe the 
Irupofture. Would thofe Writers and Speak- 
ers, who value themfelves upon the WifJam, 
endeavour to learn the Hi/lory, of tlieir An- 
ceftors ? Would they exchange traditionary 
for certain Knowledge of the Conititution ? 
C 
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there could be very little Occafion to blame 
or defend the Practice of paft Ages. 

You will naturally require fome further 
Proofs of what I have advanced on this Head. 
Should I fet down all that occur, I muft, 
a Manner, tranferibe the Englijh Hiftoiy. 
mall therefore confine niyfelf lo one, but 
ftrong one, and the rather bccaule it immedi- 
ately prccccded an Event, which 1 (hall have 
Occafion to touch upon, in the Courfe of 
thefe Letters. 

The great Debate upon the Habeas Corpus 
in the Reign of Charles I. was managed on 
the Side of the Commons, by Gentlemen, 
as well ieen in the Confh'tution of England, 
as any (lie ever produced : They who raa- 
for the Crown, in anfwer to the ftrong 
Objection brought by the Commons from the 
Magna Charta, which provides, " that no 
" Freeman mall be impriibned but by the 
" Law of the Land, &c" endeavoured to 
break the Force of this Argument, by 
"That the Martial Law was the Law of ibt 
Land. Had the Martial Law never been known 
to the Wifdom of our Anceftors, this Anfwer 
never could have occurred, and had it nor 
been practifed, the Commons never would, 
as they did, have admitted : it to be a Law. 
but not the Law of the Land. 

I hope I have proved to your Satisfaction, 
that a Martial Law exifted under our Ancef- 
tors, and that the Exercife of it was committed 

to 
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to Civil or Military Perfons as the Crown faw 
:onvenicnt, and as often as it thought proper. 
I ftiall therefore leave you to reflect upon the 
Modefty of thofe Gentlemen, who have re- 
prefented the Times before the Revolution as 
an Age of Gold, and Military Law as a Ser- 
pent, never known in the Paradife where our 
Fore-fathers lived. 

That it was productive of many Calamities, 
and that it loudly called for Reftraint and 
"Regulation, I (hall readily admit, and that 
he Army under Cromwell at laft deftroyed 
he Liberties of the Nation. But from what 
did this proceed ? Not from the Exigence, 
but the Exercife of the Martial Law. No 
annual Revifals of it were made by Parliament, 
and consequently the Army was taught to 
"ook upon its Conftitution as independent 
upon the Civil Power. Thus, the great Link 
of Subordination was broken, and the Law, 
abfolutely abolifhed the Difcipline, of the Ar- 
my. The inferior Officers, at whofe Head 
Cromwell placed himfelf, turned out their Su- 
periors, and, at laft, the Superiors of their 
Superiors, the Parliament itielf, who faw its 
Miftake when it was too late. There was, it 
is true, great Courage, great Regularity, and 
great Sobriety in that Army, but thefe are 
only the mechanical Parts of Difcipline ; they 
had long loft the Spirit of it, by drawing the 
Sword againft their Superiors, both in the 
Field and Parliament. They had no certain 
C 2 Rules 
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Rule? prescribed them within which it was 
lawful, and without which it was dangerous, 
to adt ; nor could they iind any Safety, but 
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Government, in which, alter they were gar r 
bled of every Man who had dared to elpoule 
the Civil Power, Subordination amongtl them- 
felves, and Rebellion againit their Superior^ 
became the great Principles of dieir Succeits. 
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LETTER II. 

Of Military Law. 

S I R, 

T N my laft, I proved the Exiftence of Mi- 
J_ litary Law amongft our Ancestors, and I 
am now to prove the Mode of that Exiftence, 
and that the Military Law, as it now itands, 
retains arf the good, and has loit all the bad 
Qualities, which it formerly poifcfled. 

In Reigns preceeding the Revolution, a ve-' 
-y different Idea was affixed to the Term 

Military Law" from what we now enter - 
lin. As it has been fixed, by the Acts fo 
much clamoured agaiuft, it can only relate to 
the Difcipline of the Army within iitfelf, and 
to that necetfary Subordination which preferves 
its Dependence upon the Civil Power. No 
Subject of Great Britain t who is not imme- 
diately in the Army, can fuffer by Military 
Law. Ever) in Cafes of the moil experi- 
enced Neceflity, Military Law and Military 
Execution are totally diftindt. Military Exe- 
cution upon Civil Subjects (for fo I chufe to 
.diftinguifh all Subjects not under Military 
Law) is directed under Municipal Law, nor 
even in the Cafe of a Tumult, will a Mili- 
tary Officer, who under/lands his Bufmefs, 
proceed to Military Execution, but from a 
Civil 
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Crown retaining in its Hands the Wardihips, 
and many other Branches of Prerogative 
which they did not deny to be legal, but they 
conceived to be pernicious. In the great 
Stand that was made againft Ship-money, the 
Oppofition was founded upon the Crown ren- 
dering itfelf fole Judge of the Nation's Dan- 
ger, and confequently of the Neceffity of im- 
pofmg the Taxes, when, and in what Man- 
ner, it pleafed. 

It happened in the Cafe of Military Law, 
that the Enjoyment of the Power was not more 
dangerous to the Conftitution, than the Exercije 
of it was opprejfive to the SubjeSi. The Op- 
pofition, therefore, to it was fwellcd with : 
double Charge, nor where there wanting in 
both Hoiiies, Men who gave it its full weight 
of Aggravations, with an Eloquence and 
Strength that would have done Honour to 
Tally himfeif. 

But upon what were thefe Remonftrances 
founded ? Not upon what gives rife to the 
prefent Clamour againft the Bills in Queftion ; 
but becaufe the Civil Rights, and private Pro- 
perties of the Subject were invaded, and fume- 
times destroyed, by the undue Powers which 
the Prerogative gave to the Army in Times of 
Peace. It would not be venturing much, 
ftiould I challenge the greateft Oppofer of the 
Army and Navy Bills, to produce one In- 
llance of Complaint againft Military Law, as 
it now ftands, confined in its Operations to the 
Army 
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/ only. It never was heard that a Ge- 
leralj or fiioerkw Officer, was either 
r punifhed for preferViag t!ic ffri&eft Dit 
pline, and the mol Jordinaticm 

1 the Corps he commanded. No, all Cor 
plaints arofe from the' Neglect of Difciplir, 
Difcipline would have prevented every one of 
the Grievances complained of by the Oppo- 
sition to the then Government, But as I 
fhould he lorry to advance any thing that is 
not indlfputably founded on Fadls, I mall 
beg Leave to fubmit to your Consideration 
the State of the Qfceffion with regard to Mi- 
,aw, aa it came before the Houle of 
CcmifHonS, r628, iii a Period of Englijh Li- 
berty, which is dirtingitiihed by no Meafurc 
more than the glorious Stand it made againlt 
that Encroachment of Government. 

The Complaints, I fay, which the Com- 
mons of England made againit a /landing 
Army in time of Peace, were not, as now, 
founded upon that Army (if I may ufe the 
Expreflion) being regular, but upon its be- 
ing irregular in its Conduct, becaufe it was 
irregular in it:; Direction. It was ftrongly 
admitted by the warmeft Friends of the Con- 
stitution, by thofe whofe Names are but (6 
many Appellations for Liberty itfelf, that 
Military Law over Troops might be enacted 
by the Authority of Parliament, but they 
denied that the King, by Virtue of his Pre- 
' -e only, cou!d7 in time or' Peace, iffue 
D Com- 



rogatm 




t '8 ) 

CommuTions for trying Subjects, whether 
Soldiers or Sailors, or others, and for exe- 
cuting or acquitting them by Martial Law, 
when their Offences were of fuch a Nature 
j to be cognofcible by the Law of the Land. 
The excellent Words of the Petition of 
Light, will themfelves give the Reader a 
nuch more concife View of this Matter. 

And whereas, fays the Petition, of late, 
great Companies of Soldiers and Mariners, 
have been diiperfed into divers Counties 
of the Realm, and the Inhabitants againil 
their Wills have been compelled to receive 
them into their Houfes, and there to fat 
" fer them to fojoum, againit. the Laws and 
Cuftoms of this Realm, and to the great 
Grievance and Vexation of the People. 
" And whereas alfo by Authority of Par- 
liament, in the 2 5th Year of the Reign of 
King Edward the Third, it is declared 
and cnaited, That no Man (hall be fore- 
1 judged of Life or Limb againft die Form 
of the great Charter, and the Law of the 
Land : And by the faid great Charter and 
other the Laws and Statutes of this your 
Realm, no Man ought to be adjudged to 
Death, but by the Laws eftablilhed in this 
your Realm, either by the Cuftoms of the 
fame Realm, or by Adts of Parliament : 
And whereas no Offender of what Kind 
foevcr, is exempted from the Proceedings 
to be ufcd, and Puniihments to be inflift- 
" ed 
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1 ed by die Laws and Statutes of this your 
' Realm ; neverthetefs of late divers Com- 
' millions under your Majefty's great Seal 
: have iffued forth, by which certain Per- 
fons have been affigned and appointed Com- 
miffioners with Power and Authority to 
■ proceed within the Land, according to the 
Juftice of Martial Law againft fuch Sol- 
ditrs and Mariners, or other diflblute Per- 
fons joining with them, as ihould com- 
mit any Murder, Robbery, Felony, Mu- 
tiny, or other Outrage or Mifdcmeanor 
whatfoever, and by fuch fummary Courfe 
; and Order, as is agreeable to Martial Law, 
: and is ufed in Armies in time of War, to 
proceed to the Trial and Condemnation of 
fuch Offenders, and them to caufe to be 
executed and put to Death, according to 
the Law Martial. 

" By Pretext whereof, fome of your Ma- 
jefty's Subjects have been by fome of the 
faid Commiffioners put to Death, when and 
: where, if by the Laws and Statutes of the 
Land they had deferved Death, by the 
fame Laws and Statutes alfo they might, 
and by no other ought to have been, ad- 
judged and executed. 

" And alfo fundry grievous Offenders by 

Colour thereof, claiming an Exemption, 

: have efcaped the Punifhments due to them 

1 by the Laws and Statutes of this your 

' Realm, by Reafon that divers of your Of- 

D 2 " ficers 
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'' ;Ver c , and \Tir*;:rer r - of juitLc iiave ■■lrijuit- 
ly refilled, or forborne to proceed agaimt 
fi-cli OftVnder, xcordin-z :o dw iinne 
i ,.-ws .ir.d ^tiitc.- '^mi ?retence that the 
;** 4 i Offender"; wcr2 ^!ir ; ::Iubie onlv bv 
* c vis; rial i.r.w, .ir.d hv AuriioriLV of iuch 
: ' fioramifiior.^ ?.-. aihrcii:^, which Goxxunil- 
" fjors;,, >nd ail ';dier of like Xature, are 
:< wholly and dircf.rlv contrary to che laid 
;< Laws ..\\;\ Itat.itcr, of this vour ilealm." 

T!ie Qu^tarir.n require:, no Commentary to 
prove that thr. cr.niriLutin^ai Objections urged 
by our Ar.r.crtor^ agamic Military Law, con- 
fided in its being put in Forces upon che 
Strength of Prerogative only, which they 
did not conceive to be fuificient for letting 
afide the Provifions of Magna Chart a and the 
other Laws of the Land. It is extreamly 
plain that the Patriot:-; who form'd this Peti- 
tion, thought a Man might be adjudged to 
Death by any Law which refted upon an Aft 
of Parliament. It is faid that Ohme majus 
includit inje minus, and from thence it may 
be inferr'd diat the Powers of other Military 
Punifhmcnts are included in that over Life. 
But that Triererice, fpecious as it is, muft be 
tenderly treated in this Cafe. Lh$ relates 
that fo general a Deipouduiicy, in a time of 
public Danger, prc\ ailed over tlie Roman Sol- 
diers, that they could nvt be brought to a 
Senfe of what they owed to tlieir Country 
and to their own Honour, until their Offi- 
cers 



fie, 
b* 
hi 
w 



fw 

dci 



( 21 ) 

« roufed them " by Puniftiments more 
-eadful than Death itfelf." It is to be hoped 
WitoKs will dread no Icis, than Romans ever 
id, the Puniflunent of Infamy, which the 
Tiftorian means in this Paflage, and for that 
Reafon, the Cares of the Britijh Legiilature 
ve been wifely and ufefully employed in 
irming what wc may call a Code of Military 
aw, whereby Punilhments are proportioned 
Offences. 

Of thefe Offences none are more ftridtly 
guarded againft than the Encroachments of the 
Military, upon the Civil, Power. To have fpeci- 
fied all the Cafes of fuch Encroachments, or to 
.ve guarded againft every Inftance of Military 
folence, would have been impofiible any other 
Way, than, as the Law now ftands, by lodg- 
ing the Powers of a Jury in Courts Martial, 
and by inforcing the moft rigorous DifcipUne. 
It was the Want of Difcipline in the Ar- 
my which was fo ftrongly complained of by 
our Anceftors. DhTolute and designing Courts 
have ever found their Account in throwing 
up the Reins of Difcipline, and thereby fuf- 
fering the Sword to prefcribe to the Gown. 
Though Uie Opposition againft Charles the 
Firft degenerated at laft into a Monfter, which 
fwajlowed up the Conftitution, yet it, 
' niably, at firft, wore fo Patriot a Face, that 
was joined by every Man of Senfe and Vir- 
tue in the Kingdom- Let us therefore, once 
more, hear in what Terms thole Patriots who 
have 
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to idle Life, give over Work, and rather 
feek to live idly at another Man's Charges, 
than by their own Labours. 

VI. " Traddmai and Artificers aknoftdif- 
couraged, and being enforced to leave their 
Trades, and to employ their Time in 

" preferving themfelves and their Families 
"" from Cruelty. 

VII. " Markets unfrequented, and our 
Ways grown lb dangerous, that the Peo- 
ple dare not pais to and fro upon their 
ufual Qccalions. 

VIII. " Frequent Robberies, Aflaults, Bat- 
teries, Burglaries, Rapes, Rapines, Mur- 
ders, barbarous Cruelties, and other mofl 
abominable Vices and Outrages, are gene- 
rally complained of from all Parts, where 
theie Companies have been and had their 
abode ; few of which Infolencies have been 
fo much as questioned, and fewer acoord- 

" ing to their Demerit puniihed." 

Such were the Grievances which our An- 
cestors were obliged, in juilice to themfelves 
and their Posterity, to fpread before the 
Throne. But are not the Subjects of their 
Complaints owing to the Negledt of Military 
3ifcipline ? Does not every Article fpring from 
he fame Source ? Can any Man imagine that 
hofe Grievances could have exifted, had the 
Army and Navy been governed by thofe Re^ 
gulations, which are now reproached as In- 
novations in the Constitution, and dangerous 



:ce by Sea ant! 
Lad, «9 is bow univertally admitted, 
cefiary to the Preftrrataoo of our Trcr 
if not, of our Freedom, wffl not the fame 
Caufeg produce the fame Effette ? And might 
we not expect, if Military DjcipUne was re- 
laxed or diiufed, to hear the like (hocking 
Complaints, urged by the Voice of the 
rive, to the reprefeotative, B-xlv of the People, 
and by them, to the Throne r Can the warm- 
ed Oppoier of the Bilk in Queftion deny that 
they contain effectual Remedies againft al! the 
Artkrlci of Grievances which our Ancestors 
compbined of, from the Neglect of Mili- 
tary Difcipline; or can it be pretended, that 
tiie prefent Execution of that Diicipline is not 
lodged in Men of fuch Rank, and Property., 
that we muff imagine every one of them to 
be a Felon, not only to his Country, but to 
himfelf, (hould he not coniider himfelf, even 
in his higheft Military Capacity, as dependent 
on the Civil Powers ? 

Upon the whole, therefore, of this Quef- 
tion, I hope there can now no Doubt re- 
main, that the old Constitution did not com- 
plain of the Exiftencc of Military Law, but of 
the Neglect of Military DifcipUne. That our 
AnCeftors did not, as in many other Cafes of 
Prerogative, remonftrate againft the Crown'? 
enjoying thofe Powers, which arofe from its 
baring the Direction of the Army ; but for 
governing, Edicts, mm Legibxs; by arbitrary, 
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! ccnfiitittionai Provifions, which fet up* 
Will for Law, and which by difufing Difa- 
pUne, endangered Liberia. 

I know the Doclrine I have laid down will 

; termed «fw, but like other Modes, it ap- 
pears to be l*o, only becaufe we are not old 
enough to remember the Time when it was 
in Fnjl'icn before. I'am fenfible likewife that 
the Public has, for fonie Years, been l 
the Reverie of this Doctrine 5 but Coniiitut'i- 
oral Reafoning is a Kind of Armour, which 
Journal and Speech -Writers have not yet 
proved, and they weild it as the Cupids, in 
Prints, handle the Club of Herailt-s. The 
political DifhuT becomes their Hands much 
better, let tJhwn continue to fpin out their 
niev Thread, but he muft be a pool 

Vretch indeed whom it will, at this Time c 
entangle. For my own Part, I haV< 
fairly laid before you, and I hope, fully fup- 
ported, mv Sentiments on this Head, regard- 
iefs of all Authority that does not reft upon 
F&&, and preferring Truth to all Names, how- 
ever diftinguifhed, and to all Views howevt 
difguifed. 

I am, 



SIR, 



Yours. 



LET- 
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LETTER III. 

Of Military Law. 

S I R, 

HAVING in my two former removed 
the popular, hut powerful, Prejudices, 
againft Military Law in general ; I come now 
to mv principal Defign of anfwering all the 
Objections brought, with any Effect, againft 
the Rectitude of Military Law, afc it now 
Hands in Great Britain. 

The Cafe of Martial L;iw, as regarding the 
Army, differs widely from that regarding the 
Navy. A Standing Army, in Time of Peace, 
without: Confent of Parliament, is unconlti- 
uuional, and even with Conicnt of I 
ment, may be dangerous. Regular Military 
Discipline is the only Preventive of that Dan- 
"jr when every Officer and Soldier 
■ the Direction by which lie is to act, 
and the Sphere in which he is to move ; when 
every Deviation from either is punifhed, and 
while the Chain by which Military depends 
upon Civil Power, remains entire, and with- 
out that Ruil which it muft neceffarily ga- 
ther without annual Revifals, there can be no 
Danger from Military Ambition. It has nei- 
ther Room nor Leifure to look round ; anc 
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tin Army, in this Cafe, is like a mighty Ma- 
chine, which, if irregular in its Direction, 
might have dreadful Effects, but, if kept in 
Order, its Operations are ufeful to Mankind, 
and may be guided by a (Wilful, though fee- 
ble, Hand. 

But it has, I think, been univerfally ad- 
mitted, that our Conflitution never can be in 
Danger from the Greatnefs of our Naval 
Power, becaufe it is our natural Strength. 
Parliaments, therefore, have not the fame Jea- 
louly of their Navy as of their Army, nor 
are annual Revhals of Naval Regulations ei- 
ther necehary or proper. 

While every Man of Property in F.Hgtjp<tl 
was obliged by his Tenure to be a Soldier, 
Parliaments may he ftriftly faid 'to have con- 
fifted entirely of Officers of the Army. The 
Ntirman Conqueror extended this even to Bi- 
ihops themfelves, by fubjedHng their Baronies 
to Military and Lay Services. Our Anceftors, 
therefore, were ignorant of the DiiltncTdon, 
in which we are lb well inftructed, between 
a Subject and a Soldier ; nor do I know any 
Rules or Articles laid down for the Operation 
of Martial Law, exxept puni/hing Cowardice 
with Death. With regard to the Army, it 
feeins rather to be underftood than defined, 
and the few Directions on this Head that re- 
main upon our Records, are no other than 
Orders fent from the Crown to the Generals, 
inverting them with arbitrary Powers in the 
E 2 Govern- 
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Government of the Army. Even Nathaniel 
Baccn*, thegrcateft Advocate we know off.r 
popular Rights, as good as admits, dint Mili- 
tary Law, in former Times, was in the Breaft 
ot the Sovereign. 

But the Cafe was very different with re- 
gard to the Navy : Naval Power was not then 
conlidered to be the natural Defence of the 
Ifland ; and our Anccllors were as jealous of 
their Fleets, as we are of our Army : For 
this Reafon, the King and Parliament palled 
a Set of Military Articles f , for the better 
Regulation oi the Navy, the Stamina of 
which ftill remain in the Laws relating to 
" the Government of his Majefty's Snips, 
*' Veflels, and Forces by Sea." In Progrei's 
of Time, as the Naval Power of England 
extended, and Naval Expeditions multiplied, 
thofe Articles received Additions ; and as the 
Body of the Civil Law, amongft the Ramans, 
was formed from die EdiSla Preetorum, lo 
the Military, Naval Law of England, when 
reduced into one Act under Charles II. was 
no other than a Collection of the Regulations 
that had been laid down by the H^vnnh, 
Raleigh, Monk, and other great Sea Com- 
manders, who fometimes differed in their 
PradHce, and eonfequently, the Bill was found, 
in fome Paffages, to be Jnconfiftent with it-, 
fclf, while the whole of it was confufed and. 

* Bmon'sDifcourfts, p. g6. 
f Tewp. R'uhA. Jftfifl lino. 
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Inaccurate. Our Navies, however, continued 
to be guided by this leaky Syftem fo long, 
that they could fcarce keep above Water, and 
fome late melancholy Inftances prove, the 
NecciTity of new modelling it by Parliament. 

It is immaterial to take Notice of any Ob- 
jections made to the general Facts I have laid 
down, for I know none worth mentioning. 
We fhall therefore take up the two Bills in 
queftion upon this Footing, That it was a- 
greed on, by all Parties, that ftrict Military 
Discipline, both in the Army and Navy, was 
abfolutely neceflary to our Safety, and that 
nothing could better deferve the Attention of 
the Legiilature, than a " A Bill for amend- 
" ing, explaining, and reducing into one Act 
" of Parliament, the Laws relating to the 
" Government of his Majefty's Ships, Vef- 
P- fels and Forces by Sea." 

It is the Rectitude of this Bill, and that 
entitled " An Act for puniftiing Mutiny 
** and Defertion j and for the better Payment 
* of the Army and their Quarters." That I 
am now to eltablifh. 

In order to this I {hall not take upon me 
to retrace all the Debates that happened upon 
their hVft Forms. If they received any Al- 
terations from diofe firft Forms, one or other 
of the following Inferences rauft be admitted, 
viz. They either were not brought in by 
Gentlemen, who, becaufe they had Places in 
the Adminiftration, were fure of a dead Ma- 
jority ; 
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iarity - r or thofe Gentlemen, though lure 
that de r* open to Conviction. 

The Subject: of our Enquiry now is, whe- 
ther the Alterations made rn the Bills as they 
-.mil, nre not fuch afi jive an additional 
Security to the Freedom of the Confutation, 
find to the Safety of the Nation. 

To prove die AffinruiKe off this, I (hall 
lay before yon the firft material Alteration 
made in the Act for puniihmg Mutiny and 
Delertion. This is the more ncceflary, not 
only becaufe the Matter itfelf is of great legal 
Importance, but becaufe it has been boldly, 
if not difhoneftlv, mifrcprefented in Print, 
and fn Terms, which, by occular Inspection, 
are directly contrary to thofe now appearing 
on the Face of the Article. 

The Article I mean is the fifth Article of 
War, which as it flood lail Year, run thus, 
" Any Officer or Soldier who ihall ftrike his 
*' fuperior Officer, or draw, or offer to draw, 
" or lhall lift up any Weapon, ftgaftlft him, 

. batfi&ever, or fba 
" bey Orders, fhall fuffer Death, or fuch other 
1 Punimmeiu. ■ blbg totheNa- 

'* cure of his Offence, bfc inflicted upon him 
" by die Sentence of a Court-Martial." The 
fame now runs thus, ** Any Officer or Sol- 
V dier, who flw.ll ftrike his fuperior Officer, 
" OB draw, or offer to draw, or (hall lift up 
" any Weapon, or offer any Violence, againft 
" him, fcwigl r'fl the Execution tjf hn Offic 
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a) Pretence whatsoever, or rtififl dif- 
" obex ;■;. BlUfti of his fuperk* 

" Officer, fliaJl fuffer Death, or liich other 
" I'uniilimait, as Hiali, according to thoNa-j 
" ture or" his Orfencx, be inflicted upon hint 
f t by the Sentence of a Court-Martiai.'' 
Now, Sir, pronounce in whofe Favour 
Jteratjons ace made, in that of the 
I'ivi], or that of the Military, Power. That 
it waB right to guard againft all Violence (be- 
liJes thai ifftrftd bv Weapons) to a fuperior 
Officqr, can. I think, fearcely be difputed, 
fmce due Subordination of Authority is the 
Lite, and indeed the Ellence, of Military DU- 
tipltoe. But Superiors, may have Rebutments, 
may have Paflions ; can it therefore 
be improper to guard againft the ill Effects 
of both, by relfricting the Punimment for 
fa of the offended Of- 
ficer being in the Execution of his Office. 
This guards againft the Tyranny of a Supe- 
rior, who, as the Article flood before, might 
poifibly from private Malice^ have taken im- 
proper QtocCtunitiBS to irritate his Inferior by 
a wanton Abule of his Authority into a Be- 
haviour, by no Means confiflent with Mili- 
bordinarion, and therefore punifhable 
afe the Article flood before. But indeed I am 
free enough to own, that if there is a Fault 
in the whole Artiste* it is that of too much 
Relaxation, and it is pofiibJe that future Ex- 
perience may find it proper to make fome 
Enlarge- 
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Enlargements of the Cafes in whidh Violence 
offered to Superiors, are punifhable by Death 
or letter Penalties. 

The next Alteration which occurs in this 
Article, is an Instance of unexampled, fomfi 
will call it unneceffary, Delicacy. Many 
Gentlemen were of Opinion that as the Ar- 
ticle flood lait, Year, a Soldier or an inferior 
Officer was obliged to obey any Orders, how- 
ever illegal, of his fuperior Officer, and thus 
he had no Election but that of being ihot by 
Military Law for Difobedience, or hanged by 
the Civil Law for obedience, of illegal Orders. 
Though it is a Maxim diat unexperienced 
Inconvenicncies ought not to be fuggefted 
from experienced Rules, and though J 
member no Attempt that was made to bring 
an Infbince of any Abufe arifing from the 
Article as it was formerly worded, yet, fuch 
was the Indulgence of the one Part) 1 for the 
Scruples of the odaer, that the Article pafied 
as it now ftands. From this you may judge 
of the Veracity of thofe Writers, who I 
in Print fupprefl'ed the Amendment, and re- 
prefentcd this Article as laying Interiors, 
required by their Superiors, under the Dilem- 
man of cutting the Throats of their fellow 
Subjects, or of fuffering Death if they ihould 

ot. 
I (hall make no Remark upon the next 

tatcrial Alteration in the Articles of War, 
but 
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fitbmit it to your Judgment whether it 
breathes any thing of that Martial Severity 
with which the Bill, eftablifliing thofe Articles, 
his been branded. It occurs in Section I4th^ 
Article i ith, which laft Year run as follows, 
,; Any Officer or Soldier, who {hall, without 
" urgent Neceflity, or without the Leave of 
'■ his fiiperior Officer, quit his Pelotoon or 
" Diviiion ilia!! fuffer Death, or fuch other 
" Pnnilhnient as (hall be inflicted upon him, 
'-- by the Sentence of a Court Martial." But 
is i( now ftafrds amended, it nins thus, " Any 
' Officer or Soldier, who (hall, without ur- 
" gent Neceffity, or without the Leave of 
!C his fuperior Officer, quit his Pelotoon or 
" Divifion, (hall be puni/hed according to 
M the Nature of his Offence, by the Sentence 
;< of a Court Martial." 

It would be ridiculous and abfurd to at- 
tempt to prove a thing that fpeaks fo plain 
for itfetf, as that the above Amendments are 
on the Side of Caution and Lenity. But I 
now proceed to fome Points, in which Gen- 
tlemen differed when the Bill was reported, 
and which indeed contain all the material Ob- 
jections to the Aft as it now (lands. 

The nrit material Objection offered to the 
Bill as it ftood in the Committee related to 
theClaufe, " Which obliges the Members of 
tc a Court Martial to take an Oath not to 
!; dilclole upon any Account, or at any Time, 
F "the 
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" the Opinions or the Tranladtions of 
" faid Court."* 

The Objections to this Oath were plaufi 
ble ; and as they ferve equally againft tha 
taken by Officers of the Navy fitting in 
Court Martial, I mail give them their u 
Weight. 

It was faid that this Oath took from Par 
liamcnt that original and fundamental Po\v< 
of impeaching Offenders however great, c 
of enquiring into Offences however circum 
flanced. That it was poffible for the Mem 

s of a Court Martial from private or par 



tial Confidefations to commit the moft 



cryin; 



Injuftices ; and that it was impofiible for Par 
liament to apply Redrefs, becaufe it was im 
poffible to come at the Truth which this Oatl 
abfolutely and eternally feals up. 

That the Innocent who might vote again! 
an imjuft Sentence of a Court Martial, ar 
hereby confounded with the Guilty, an< 
cannot, without the Crime of Perjury, ft 
forth die Truth, It was farther urged 
this Oath was inconiiftent with the Commo 
and Statute Laws of the Kingdom, fince i 
preluded them in Cafes where they migh 
lave a Right to interfere j and itwas afked ij 
what Manner an Inquefi opuld proceed upon 
the Body of a Member of a Court Marti; 
fuddenly killed, upon fome Difpute arifing i 
* Article fth, Se£t. 15, of the Articles of War. 

the 
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Court, fince by this Oath the Inqueft 
could receive no Information as to the Cir- 
cumftances of the Quarrel, to direct them to 
find the Murder accidental, in Self-defence, 
or wilful. Upon all thofe Confiderations an 
Amendment was offered to this Oath, " By 
" which a Member of a Court Martial might 
" reveal the Opinions of the fame, in all Cafes, 
" wherein the Courts of Juftice, as the Law 
" now (lands, have a Right to interfere, or 
if required thereto by either Houfe of Par- 
liament." 

Notwithstanding the Plaufibility of this 
Amendment, which was rejected, the Oath 
as it now ftands, is the greateft Barrier that 
ever was formed for the Independency of the 
Army. It is the unavoidable Misfortune of 
Military Difcipline, that the Dependence of 
Officers through all the Gradations of Ser- 
vice, is more immediate than it is under any 
Civil Conftitution. An Officer therefore of 
fuperior Rank, with arbitrary Inclinations,' has 
many Opportunities of refenting, and that 
with effect, the Behaviour of an inferior Of- 
ficer in a Court Martial, when (as happens 
often to be the Cafe) the Superior is interest- 
ed either in condemning or acquitting the 
Party accufed. 

The natural, and perhaps, the only, Remedy 
for this Abufe of Power is, to refcue the In- 
ferior from all Dread of his Superior's Re- 
F 2 fcntment t 
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Care of the Legislature ought to be to make 
diem as fimilar as poffible to the Civil ihfti: 
rations, to mark out their due Bounds, and 
clearly to define thofe Cafes that are proper 
for their Cognizance. No Attempt that I 
have heard of has ever been made, to prove 
that this has not been effectually done by tile 
Act and the Articles in Queftion. If it is done, 
then it neceffarily follows, that no Cafe pro- 
perly cognofcible by a Court Martial is revi- 
Htble in a Court of Law. The Provision, 
therefore, for the Courts of Law, in the 
Amendment offered, was vmneceffary, and I 
am now to give my Reafons why I think it 
improper. 

Bom eft fudich ampliare JurifdiBionem fu- 
am, is a Maxim that has been long adopted 
in IVeJlminjlcr Hall, and it is, perhaps, in 
confequence of this Maxim, that we daily fee 
the Gentlemen of the Long Robe extending 
the Talons of Law, and forcing Parties, even 
againft their own Inclinations, to have thofe 
Matters adjudged which might have been 
Compromifed. This being the Cafe, would 
it have been proper to have paiTed an Amend- 
ment, which, if I may lb exprefs myfelf, in- 
vited the Courts of Law to overhaul the Pro- 
ceedings of Courts Martial ? or could an Offi- 
cer be laid to acT: independently, when con- 
scious that the Vote he was to give might be 
queftioned in a Court of Law, and, perhaps, 
bring 
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I Ruin upon himiclf and his PoAerity ? 
At the A£t of Mutiny and die Ankles of 
War have food at all Times, the Excels of 
i Com . ' Action is the oaky Mat? 

ttr chat can come under, the Cognizance of the 
Civil Power, but ihi- Excels is pointed out 
by the Caic. itielf and the Sentence ; nor is 
there any Qccadoo tor InJotmatkn from the 
Members of a Court Martial to discover it. 

Great Fart of the Resinning ajsint V the 
nrfi Fart of this Amendment is good agsinft 
the latter Part. The A3 of either Houlc of 
Parkaroent is no Act or" the Legiilature, and 
if the Cue is lb notorious as to call for a 
Parliamentary Remedy, the Notoriety itieLf a* 
udncient to produce that Remedy, without 
Subjecting an OrEcer to the Dread of a Parti*. 
rnenjafy Enquiry, which may ariecr, his Life, 
Fortune or Liberty. Add to this, that ail 
Inquiries are mppoted to proceed tram igno- 
rance, and even a Houie of Parliament, whale 
it La in the dark, may thimble upon very inn* 
proper Qjaeiooas. 

Man being killed bra 
\Iartjal, beddts the Improbability at 
its happening, the Otth of Secrecy can be no 
Bar upon the Vender ot i Jury. It does not 
thft Members so conceal ought but 
dieic own Ouhuuus and Votes, and an Om- 
cer m Corda- 

te xuch of the 
Rift 
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'rogrefs and Event of a Quari 
may enable them to bring in a Verdift. 
i But having laid thus much, I muft own, 
that fome of the Objections to this Oath, as 
k was printed when the Articles were before 
the Committee, remain ftill unanfwered. A 
Cafe may poflibly, though not probably, be 
fo circumftanced, that it is rmpoffible for a 
at to be formed upon it, without hav- 
Evidence of particular Opinions and Votes 
a Court Martial, and the facred Rights 
which Parliaments have to enquire and im- 
peach, feemed to be too much hampered by 
the Oath. It was, therefore, found expedi- 
ent to add a Provifion, " That the Secrecy 
" ihould be abferved, unlefs the contrary was 
" required by Aft of Parliament." It was 
indeed objected, that this Aft muft have a 
previous Foundation, which can be no other 
tlian a Difcovery of the Fafts of the Court 
Martial, and which could not be had, unlefs 
the Members broke their Oath of Secrecy. 
But this Objeftion vaniilies, when we refleT 
that when a Cafe is fo flagrant as to demand 
the Interpofition of Parliament, the Notori- 
ety muft give rife to that Aft, and thereh 
the Aft becomes the Foundation of the ~ ' 
covery, and not the Difcovery, of the Aft. 
For an Aft of Parliament, remitting the Oath, 
is no penal Law, becaufe it proceeds no far- 
ther tlian that Remifiion, and it is poifible that 
the 
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Secrecy. 

'nun ail Conlideniriuii^ 
Shame, Friein..! 
ihlQces that might, and often does, influence 
, when it is pubiiciuy known how he 
has fpokea or voted. Therefore, the befl Ex- 
pedient 
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pedient the Wit of Man can devife to ex- 
clude Guilt from the Proceedings of a 
Court Martial^ is an Oath of Secrecy, be- 
caufe it fccures a Man from Reproach and 
Cenfure without, and gives him Tranquility 
and Freedom within. In fliort, the Ex* 
preflioii of confounding the' Guilty with 
the Innocent, can really have no meaning, 
became, in fail, no fuch thing as Guilt 
can enter into a Court Martial fitting un- 
der an Oath of Secrecy, unlefs we fup- 
pofe that Guilt in its own Nature is pre- 
ferable to Innocence. Hence it is, that 
the Wifdom of our Ancestors deviled an 
Oath of Secrefy for the Grand Jury, 
whofe Verdicts are as much Matters of 
judgment, though not of definitive Judg- 
ment, as the Sentences of a Court Martial, 
and anfwer to' what tlie Civilians call the 
Prajudicinm or the Pracogtntio. 

If it mould be afked why this Oath, if 
fo expedient and necefiary, does not ex- 
tend to other Juries, and to all Courts ? 
The Anfwer is ready, and tallies exacTJy 
with the Cafe of a Court Martial. Petty 
Juries try their Peers, and therefore they 
are not fuppofed to be in danger from 
their Refcntment ; but Grand Juries, like 
Courts Martial, often fit upon their Su- 
periors, and a Bill may be found by Cora- 
G moners 
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NatkxB u:xti Eirt?% have e?er thcogpe 
them ixceiSrY fo: the PreAervaticr: of J3- 
ftio:, and the lncepcnckncr cf S 
Hence it is, that Otbaciirns prevxLeri 
mon^il the Grezki y and Batfbtdixg 
the old Rimimsy zed the mrcfera V^ f^t^m y 
took, place ^ and Harriitgtm> wiiii icveral 
other very ingenious Writers, have beai at 
great Pains, to recommend the -ame Prac- 
tice even to EnglijH Parliaments, where ai 
fome Cafes it now prevails. Hut what is 
the Difference between an Oath of S eticfl 
and a Baltbt ? Xone with regard to tfe 
Effect inten&d^ but there is x great Bt£ 
terence, as the Bills now itend, with ?e» 
gard to the Safety of the Parties. Far 
ihould the mod: niquitous Judgment, ever 
^iven, appear upon a Ballot, it is Amply 
:mpolfible to iiilmguilh the Suffrages ; Iwt 
the Provifions of the Oath being cSipenfiHe 
by Act of Parliament, removes this Impo£» 
Ability, if a Difcovery ihould ever be thought 
neceiBrv. 

I ihall now iubmlt to vour Confident- 

tion, whether the Shadow ox m Objcfiiott 

« • 

1 
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Hes againft ^this difputed Oath of Secrecy ; 
and whether, without it, it would be pof- 
fible to fecure the Juftice and Independency 
of Courts Martia leither by Land or Sea ? 

I mall therefore proceed to the next Head 
of Debate, which was a Claufe offered, 
" That no Revifals of the Sentences of 
" Courts Martial mould take place (o 
tl as to inflict a feverer Puniihment. " 
Though this Claufe is far from being un- 
reafonable, yet it is inexpedient, becaufe it 
fuppofes, without any Proofs to fupport it, 
that fome Abufes of that Kind had been 
committed in the Army ; a Suppofition 
which may be dangerous mould it prevail, 
and highly injurious to the Honour of the 
Army. It was indeed ftrongly urged., that it 
was againfl the Principles of natural Equity 
to try a Man twice upon the fame Accufa- 
tion. But, in fact, we fecthe very fame Thing 
pradlifed in Civil Courts ; for a Judge, in 
Cafes of Acquittal, may defire a Jury to 
reconlider their Verdict; and it has been 
known that a Jury has, upon fuch Reconfi- 
deration, brought in guilty thole whom they 
had acquitted. I am far; from faying, that, in 
this Cafe, Juries and Courts Martial are ex- 
actly parallel, but they are fo far parallel, 
that it is poflible both may be miftaken, 
and that the Acquittal of a Jury, is as much 
Q 2 upon, 
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LETTER IV. 
Of Military Law. 
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HAVE already obferved that, in the 
Days of our Ancestors, every Man who 
iad Property was obliged, by his Tenure, to 
fee a Military Officer or Soldier, and to do 
Service in the Field when his Sovereign called 
tiim out. Henry the Second was remarkable 
for no great Quality (of which he poflefled 
many) more than by his flrict Adherence to 
Military Difcinline; and there are in life 
Reign, upon the Records of England, three 
memorable Inftances to prove how arbitrary 
our Kings were in that Refpect. For he 
gripped three great Barons of" their Eftates, 
(a Puniihment never inflicted but for Treafon) 
bccaufe they had not done their Duties as 
military Officers in the Field, and the Eftatc 
of one of them was given to his younger Bro- 
ther, beceufe he was a better Knight > that is, a 
better Soldier, than the Elder. Neither had Mi- 
litary Officers in England, formerly any Re~ 
cefs from Service, and they were bound upon 
Requisition from the Crown to attend their 
Pofts. 

Thefe 
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" All Half-pay Officers are equally fubject 
to Difcipline, and to be commanded, when- 
ever the Good of our Service (ball require 
their Attendance, as if they were actually 
upon Full Pay." 
Likewife the lair Claufe in the Bill for Ma* 

Itinv and Delertion runs thus. 
" And whereas it may be otherwife doubt- 
" ed, whether the Officers and Perfqns em> 
* ; tn the Trains of Artillery, or 1 
" reduced Officers of his Majefty's I /and 
" J ■': irt*S and Mariners, on the Eritijh \ 
*' BHJh Eftablimments of Half Pay, be with- 
; ' in the Intent and Meaning of this Act, for 
" punifhing of Officers and Soldiers who 
" ihall mutiny or defert his Majefty's Service, 
11 and for punifhing falie Mullers, and for 
" Payment of Quarters : It is hereby enacted 
" by the Authority aforefaid, that the Offi- 
" cers and Pcrfons employed, or that mail 
" be employed, in thefeveral Trains of Ar- 
" tillery, or the reduced Officers of his Ma- 
Xi jefty's Land Forces and Marines, on the 
" ~Bnt;fi and hijh Eftablifhments of Half 
" Pay, but at all Times fubject to all the Pe- 
" nalties and Punifhments mentioned in this 
" Act, and mall in all Refpects whatfoever 
" beholden to be within the Intent andMean- 
" ing of every Part of this Act, during the 
" Continuance of the fame," 
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came Soldiers ; the Nation, a Scene of Bloo I ; 
the War was fomented on both Sides by mer- 
cenary Officers, and each Party fought for 
thofe Liberties, which both wanted to de- 
ftroy. It was the terrible Experience of this 
Calamity, itrengthened by Motives of Com- 
panion, that induced the Government to give 
Half Pay, which was not fully eftablimed, ei- 
ther upon the Land or Sea Service, till long 
after the Revolution. Would the Govern- 
ment have thought itfelf or the Nation fafe ? 
Would it not have thought both to be in 
Danger had it been admitted that an Officer, 
the Moment he received this Half Pay, was 
no longer fubje£t to Military Difcipline, but 
might, without any Terror from Martial Law, 
have embraced the Caufe of a common Ene- 
my ; or without any Appreheniions from Civil 
Courts, have, in time of public Danger, 
thrown up his Military Character, while 
his Country received no Benefit from that ge- 
nerous Provifion which me had fecured to 
him ? 

What then are the Dangers of obliging a 
Half Pay Officer to continue upon the Mili- 
tary Eftablimment? It is admitted on all 
Hands, that while he is in full Pay, he muft 
employ his Time, his Study, and, even his 
Sword, as his Superiors Avail direct. There 
may poffibly be Danger in this, but it never 
can happen till the Direction becomes wick- 
H cd, 
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ed, nor prevented, but by the Virtue of tin 
Army. It is to that Virtue we even at this 
Time truft, final! as our Army is ; it is to 
that Virtue we mud have trailed, had thi- 
Bill been modelled as its warmeft Oppofiss 
could have wiihed ; and without this Virtue 
fhould the Lords, the Commons, and the 
the People of England, intrench themfeive: 
behind Parchment up to the Teeth, 
Sword will find a Paflage to the Vitals of t 
Constitution. 

Had all the Officers in England continued 
in Full Pay, great Apprehenfions of" Danger 
to the Constitution would have been formed; 
Apprehenfions have been formed from their 
being fuhjeft to Military Law without re- 
ceiving full Pay; but no Apprehenfions are 
formed of their receiving Half Pay without 
that Subjection. Are we then to rate the Vir- 
tue of an Engli/fanan at Co poor a Rate as the 
Difference between Half Pav and Full Pav, 
and to imagine that a Man, who like . 
Cinchmatus, attends his Farm and rural Life 
with humble Willies, fii-ill feel his Ambition 
awaken, and his Virtue vaniih, {hall endanger 
his own and his Pofteriry's Rights, and draw 
the Sword a^ainft his Countrv, the Moment 
the Bait of doubling his Suhfillance k thrown 
out ? I own f cannot help b«ng one of thofe 
who have a better Opinion, I will not fay of 
EngHjln.ur, but of Mankind ; nor can I ima- 
gine 
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gine that any Officer on Half Pay, who, 
the Sake of Full Pay, would become the Af- 
iafiin of his Country, will not, from the fame 
wicked Motives, rob upon the Highway* 
whether he is, or is not, Subjected to Military 
Law. Therefore, as I have obferved, the Vir- 
tue of the Army mnft be truited to, be its 
constituent Parts many or few ; nor are the 
Dangers arifing from the Article we are now 
considering, comparable to thole that would 
arife, by declaring Half Pay to be a mere 
Gratuity. Admitting the very faint Poflibili- 
tyof a Government, either Civil or Military, 
CtflKng upon Half Pay Officers to ferve againft 
their Country, is there no Danger in taking 
froth the Crown i Power that maybe abufed, 
and leaving it to the Subject, who may abufe 
it equally, cither by refilling to ferve when 
his Service is ablolutely necefiary for his 
Country, or by misapplying the Abilities and 
Means he had acquired iri his Country's Ser- 
vice, without being lubject to any Penalty as 
a Soldier ? It is true, Subjection to Military 
Law cannot prevent Treafon ; for Officers 
who incline to be Traitors, Will become lb, 
notwithstanding that Subjection. But while 
that Subjection continues, an Officer fo inclined, 
is more immediately under the Eye of the 
Government ; his Conduct is more canvai- 
ilble, his Defigns are more eafily prevented, 
nor can he move one Step irt the dark Paths 
Hz of 
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oi" Treafon, but with the utmoft Difficulty 
and Peri!. 

Many other Considerations might be offer- 
ed to diflipate the Dangers which are laid to 
hang over this Article, but thofe already lug- 
gefted joined to what I have to offer upon 
the other two Heads, the Juftice and the Ex- 
pediency of die Article, wili, I hope, 
iufficient. 

We therefore come to confider the juftice 
of this Article. It has been faid, that Mili- 
tary Officers have never yet confidered them- 
felves, when on Half Pay, to be Subjected to 
Military Law, and it has been urged with 
great Airs of Triumph, that this was fo mu 

senile of the Houle of Commons, th: 
upon the breaking out of the Rebellion, Mr. 
■■-/- ', afterwards the Earl of Orford ) moved 
for an Addrefs, which was prefented to the 
King, that he would be pleafed to employ all 
Pay Officers, and put them upon Full 
Pay, which Addrefs would have been quite 
unnccelfary and improper, had the Houfe un- 
derstood Half Pay Officers to be as much 
fiibje&cd, as Full Pay ones are, to Martial Law.. 
But the iitmoit that the Oppofers of thii 
for i.; a Gratuity, that is, a Prc- 
.'",■■ paji Scrvics, but wlicb is 
• neither jhntlh due, nor can be legally r: : Meei, 
If this Lc, as I hope it is, die true Definition 
pi a Gnitiiity, then it muft follow, upon all 
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laid down by Caiuiils, 
d ought to be, received oi 
in which the Benefactor 
nor is it juft that the Benefited fhquld receive 
it only in his own Senfe. But there was,, 
even lb early as the Year 1745, a finking 
Inftance, in what Senfe the Crown confi- 
dered this Gratuity, (if that mull be the 
Word,) to be conferred. For when fome 
of the Half Pay Officers, then in the Go- 
vernment's Service, were taken by the Ge- 
nerals Wills and Carpenter at Prejton in 
Lanca(l:ire y they were tryed and fentenced 
to be mot by a Court Martial. Upon fome 
blind Doubts of certain Lawyers, a Rumour 
went that the Execution of the Sentence 
was fuipended, and that the Officers were 
to be fent up to London to be tried by a 
civil Court. Upon this, fo very clear were 
the King and his Miniftry, as to the Term* 
upon which full Pay was held, that Mr. 
Stanhope^ then Secretary of State, and a 
noble Lord, who was then Secretary at 
War, were directed by his Majefty to fend 
Letters, (which I am told are Hill extant) 
directing the General to put the Sentence 
of the Court Martial in execution upon the 
Spot - t and to bring the Prifoners back, if 
they were in their way to London before the 
Receipt of that Letter. 
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/ Cafes of Danger may arifc to 
befides thofe of Invaiion and Re- 
: Sedition, Smuggling, Mutinies, Tu- 
mults 2nd a thousand other diiagreeabJe Cir- 
cumibmces may happen, and all the Dan- 
ger may chance to be confined to one Coun- 
ty, or one Corner of a County, where a Half 
Pay Officer may refide, and where it may be 
neceflary he mould ferve. But in fuch Cafes, 
which happen ever)' Day, is a Royal General 
Proclamation to ifiue all over the Kingdom, 
before a Half Pay Officer can be obliged to 
put 



put himfclf at the Head of a Company of Men, 
which mar be iufficiem for all the 
required r I hope I need to lay no more fct 
convince you that the Military I-.3W as it 
now 8& from being more daiv 

gerous than before, that the few Alteration: 
it has received have given additional Strength 
and Security to the Freedom of the Con- 
on, that it has reftor'J Difcipline, 
doled up the Accef$of Tyranny, in the Army 
i lhall omit the Reafons why the Clsute fob 
jecling Half Pay Officers upon the naval E 
ftabliuSment was omitted in the Bill few 
regulating the Fleet, becaufe all I propofec 
was to vindicate the Miliury Law, a& it now 
ftands, and becaule tiie greateft Oppofcrs « 
the Mutiny Act add i -ivy can- 

not be under better Regulations than it is, by 
the now fubfifting Ad. 
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Yours, &c. 



